United States Court of Appeals

FOR THE EI GHTH CI RCU T

No. 95-1962
Al bert Burnhanm Ronal d *
Mar chese; M chael Kohn; *
Loui se Kohn, *
*
Appel | ees, *
*  Appeal fromthe United States
V. * District Court for the District
* of M nnesot a.
Lawr ence lanni, in his *
of ficial capacity as *
Chancel l or of the University *
of M nnesota at Duluth and *
in his individual capacity, *
*
*

Appel | ant .

Submitted: January 14, 1997

Filed: July 11, 1997

Before RICHARD S. ARNOLD, Chief Judge, McMLLIAN, JOHN R G BSON, FAGG
BOWVAN, WOLLMAN, BEAM LOKEN, HANSEN, and MORRI S SHEPPARD ARNOLD,
Circuit Judges, en banc.

BEAM GCircuit Judge.

In this section 1983 action, Chancellor Lawrence |anni appeals from
the district court’s! denial of his notion for summary judgnent based on
qualified imunity. A panel of this court reversed. Qur decision to grant
en banc revi ew vacat ed t hat

The Honorable Mchael J. Davis, United States District Court
Judge for the District of M nnesota.



deci sion. See Burnhamyv. lanni, 98 F.3d 1007 (8th GCr. 1996). W now
af firm

. BACKGROUND

Because di scovery has not been conducted in this case, the facts are
derived fromthe plaintiffs’ pleadings and the affidavits subnitted by the
parties. Plaintiff A bert Burnham has been a part-tine professor in the
hi story departnent at the University of Mnnesota-Dul uth (UVD) since 1986.
Plaintiff Ronald Marchese is a tenured professor in the University of
M nnesota system He is a professor of humanities, classics and history
at UMD and a professor of ancient history and archaeology in the Center for
Anci ent Studies at the University of M nnesota-M nneapolis. The History
Cub, active for a nunber of years on canpus, operates under the auspices
of the UVD history departnent. At all relevant tines, Professor Burnham
was the faculty advisor to the Club

During the fall quarter of 1991, two student nenbers of the History
Aub, plaintiffs Mchael and Loui se Kohn,? conceived an idea for a project
that was intended to publicize sone of the areas of expertise and interest
of the history departnent’s faculty, while at the sane tine portraying the
instructors in an informal, sonmewhat hunorous way. The Kohns approached
Prof essors Burnham and Marchese as well as ot her nenbers of the departnent,
all of whomagreed to participate. They agreed to pose for a picture with
a “prop” that related to their areas of interest. They al so supplied
information about their fields of expertise, acadenm c background, and
hi storical heroes, as well as a quotation to be used along with the above
informati on and their photographs.

2The Kohns have now graduated from UWD.
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For his photograph, Professor Burnham posed with a .45 caliber
mlitary pistol, wearing a coonskin cap. H's special interest in Anerican
history includes mlitary history in particular. He |isted John Adans and
Davy Crockett anong his historical heroes. Consistent with his
prof essional interests, Professor Marchese elected to hold an anci ent Ronan
short sword while wearing a cardboard |aurel wreath. He listed his
specialties as “Ancient Geece and Rone, Honeric Literature” and identified
Honmer and Al exander the Great as his historical heroes.

A total of eleven professors posed for or supplied pictures. The
Kohns assenbl ed an exhi bit that incorporated these photographs along with
the witten comments submtted by each faculty nmenber. The phot ographs and
the acconpanying witten nmaterial were thought to conmunicate matters of
public interest.® The exhibit was

3The debate over how to present history in our nation's
school s has been a topic of public concern for sone tine. |ndeed,
it has been the subject of nunmerous books, law reviews and
newspaper articles. See, e.qg., Stephen E. CGottlieb, In the Nane of
Patriotism The Constitutionality of ‘Bending’ H story in Public
Secondary Schools, 62 N Y.U L. Rev. 497 (June 1987) (conpiling
aut horities). In 1994, this nationw de concern resulted in the
release of a national curriculum guidebook which was wdely
criticized as bowing to political correctness to the detrinent of
of fering students an accurate account of United States history.
See Connie Cass, History Standards Criticized as Too Politically
Correct, 1994 W 10105333 (1994). The nost wdely criticized
aspect of the guidebook was its downplayi ng of historical heroes,
to the exclusion of persons such as Thomas Edi son, Paul Revere and
Robert E. Lee. 1d. Although a revised gui debook energed in 1996,
it too caused quite a stir. See Elizabeth Martinez, A New Way of
Looking At Qur US Oigin Mth, 1996 W 2163654 (1996).
Regardl ess of the current status of a proposed national gui debook,
however, the debate over how to teach history is alive and well.
As one author recently stated:

One cannot study history wi thout an appreciation of the
conflicts it contains both anong the actors in the past
and anong the historians of the present. The idea that
hi story can be taught as a set of nanes and dates or that
science can be taught as a set of formulas is as
di stasteful to students as to those with any know edge of
the disciplines. Yet, if oneis to get beyond the | evel
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intended to be viewed by students and prospective students, as well as any
nmembers of the public who nmight be on the prenmises. It was designed to
impart informati on about the professors and their attitudes toward history-
-as reflected, for exanple, in their choices of historical heroes.

The exhibit was put up in the history departnent’s display case
located in the public corridor next to the classroons used by the
departnent, on March 27, 1992. The case and its contents are seen by
students taking classes nearby, faculty nenbers, and nenbers of the genera
public. The display case is reserved for the use of the history
departnent. It has contained, for a nunber of years, an exhibit on Ronan
siege warfare equi pnent that was assenbled by Professor Marchese. The
device has been used by nenbers of the History Club as well as by the
history departnent faculty. The case is used only to conmunicate matters
that are considered to be of general interest. It is not used for private
communi cations, like a mail box or a nessage system

The exhibit was, in fact, observed by hundreds, if not thousands, of
peopl e. Menbers of the departnent received many conplinents on the
presentation, as did the students who assenbled it. For two weeks, no one
expressed any criticismabout the exhibit. To the contrary, the display
appeared to contribute to norale and good relations within the departnent.

of nanmes and dates, one dwells in a realm of disputed
i deas.

CGottlieb, 62 N.Y.U L. Rev. at 573 (footnote omtted).
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On April 10, 1992, Judith Karon, who was then UMD s affirnmative
action officer, and UMD Police Captain Harry Mchalicek cane to the history
departnent and viewed the exhibit. This was in response to a conplaint by
Charl otte Macleod, an assistant professor who was the head of the UMD
Conmi ssion on Wnen. Karon went to the departnental secretary, Elizabeth
Kwapi ck, and dermanded that the pictures of Professors Burnham and Marchese
be renoved. The departnent denied this denmand.

Upon hearing of this attenpt to renove the pictures, Professor
Burnhamcal led a |awer in the University of Mnnesota's Legal Departnent,
who told him that she could find nothing wong with the display as
described. The history departnent agreed that the departnent shoul d resist
any attenpt by the adnministration to censor the photographs, and the
departnment declined to renove them

On April 27, 1992, Karon sent a nenorandumto the Dean of the Col |l ege
of Liberal Arts, John Red Horse, stating that she expected the pictures to
be renoved iimmediately because she found them to be “totally
i nappropriate.” Dean Red Horse apparently refused to act on Karon's
request. On April 30, 1992, Karon sent Professor Burnham a nenorandum
expl ai ning her reasons for wanting to renove the photographs of Professors
Bur nham and WMarchese. In her nmenmorandum Karon again stated that she
ordered the exhibit taken down because she found the photographs
“insensitive” and “inappropriate.”

On the norning of April 29, 1992, Louise Kohn, M chael Kohn,
El i zabeth Kwapick and Professor Burnham net with Chancellor lanni to
explain the display and protest Karon's attenpted censorship of the
pi ctures and the students’ work. During that neeting, lanni said that he
personal |y found nothing wong with the photographs. On the afternoon of
the sane day, the history departnent held a



nmeeting on this issue, which was also attended by lanni, Karon, and Red
Hor se. During that neeting, Chancellor lanni again stated that he
personal |y saw nothing wong with the photographs, but hinted that he night
nevert hel ess support their renoval.

When asked to expl ain why she wanted the photographs renpbved, Karon
tried to connect them to a witten threat against Professor Judith
Trol ander which had been found on WMarch 16, 1992.4 Menbers of the
departnment told Karon that they thought her attenpt to link the pictures
to this deranged nessage was absurd. Karon also stated that she considered
t he phot ographs to constitute sexual harassment. She was unable to explain
what she neant by this. She was also unable to state by what authority she
could order the renobval of a student departnental display.

On May 4, 1992, Chancellor lanni ordered UVD Pl ant Services Director
Ki rk Johnson to renove the pictures of Professors Burnham and Marchese.
Because Johnson was unable to obtain access to the pictures at that tine,
| anni ordered the UMD police to renove the photos. The next day, UMD
Police Captain Mchalicek renoved the photographs fromthe display. Only
the two photographs w th weapons were renoved. The ot her nine photographs
remai ned on displ ay. Pr of essors Burnham and Marchese then renopved the
bal ance of their contributions to the exhibit.

Fol l owi ng the renoval of the photographs, lanni explained that he
renoved them because Karon had clained that she had recei ved anonynous
conpl ai nts about the display which objected to the

‘Apparently, Professor Trolander had not initially been
of fended in any way by the pictures; in fact, she participated in
the project by posing for a photograph and specifying her
speci alti es. On the day the display was put up, Trol ander said
t hat she thought the display was “very nice.”
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depiction of faculty nenbers wth weapons. Karon also clained that
Prof essor Trol ander had contacted her about the display’'s upsetting effect
on her. lanni expressed his belief that the canpus was enshrouded in an
at nosphere of anxiety due to the earlier threats against Trol ander and
others.® He further explained that his renoval of the photographs was an
attenpt to stop the disruption caused by the display and to prevent
aggravation of the atnosphere of fear. Plaintiffs dispute that any mlieu
of concern existed and contend that the canpus at nosphere, whatever it nay
have been, was not aggravated or affected by the two phot ographs.

Copi es of the photographs were | ater posted at the student center by
a group of students protesting the adm nistration’s actions. The student
center display advanced the subject of censorship and was entitled “The
Admi ni stration Does Not Want You to See These.” The students used the
i ncidents surrounding the renpval of the photographs as an exanple of
i nperm ssi ble actions under the First Arendnent. Apparently, no conplaints
wer e | odged about the student center exhibit, nor was there any evidence
of an institutional breakdown upon the show ng of the photographs.

Plaintiffs, alleging First Arendnent violations, filed this 42 U S. C
8§ 1983 action agai nst Chancellor lanni and the University of

°The threats to others to which lanni referred had occurred
during the previous year. In June 1991, Sandra Featherman was
appoi nted UMD Vice Chancellor. She | ater began receiving anonynous
threats warning her to stay away from Duluth, or face the
possibility of kidnapping or even death. |In March 1992, Professor
Trol ander becanme the target of simlar threats. Both Feat herman
and Trol ander had been involved in a canpus-wi de canpaign to
pronote diversity in the UVD comunity. In response to these
threats, Chancellor lanni distributed a canpus nenorandum dated
March 16, 1992, assuring the UMD community that the matter was
being investigated by local and federal authorities and stating
that the school was still commtted to inproving the conditions for
wonen and mnorities on canpus.
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M nnesota. Defendants noved for summary judgnent, which the district court
granted in part and denied in part. The court disnmissed, with prejudice,
all plaintiffs’ clains against the University of Mnnesota, all plaintiffs
clainms for noney danages against lanni in his official capacity as
Chancel l or of UMD, and the Kohns’ clains against lanni for injunctive
relief. The district court denied summary judgnent on the renaining
contentions, including the issue of qualified inmunity for Chancellor
lanni .® The district court found that Chancellor lanni’s actions violated
the plaintiffs’ clearly established First Arendnent rights, in a way that
an obj ective university chancell or woul d have known. Burnhamyv. lanni, No
5-94-6, mem op. at 10-11 (D. Mnn. Mar. 17, 1995). | anni appeal s the
deni al of summary judgnent on this ground, contending that the plaintiffs’

First Arendrent rights were not clearly established, thereby rendering his
actions protected by qualified immunity. W reviewthe district court’'s
conclusion on the qualified imunity issue de novo.” Wite v. Holnes, 21
F.3d 277, 279 (8th Cr. 1994).

I'n their anended conplaint, plaintiffs sought a declaration
that lanni’s actions were unconstitutional, injunctive relief
against lanni in his official capacity, and nonetary relief agai nst
lanni in his individual capacity in the anmount of at |east $50, 000,
plus interest. Appellant’s App. at 4 (anended conplaint).

'Because this appeal solely concerns the denial of qualified
imunity, inplicating only lanni’s liability for noney damages, we
do not, of course, address plaintiffs’ clains for injunctive or
other equitable relief. W note, however, that neither the state’s
El eventh Amendnent immunity nor the doctrine of qualified immunity
woul d protect lanni from injunctive or other equitable relief.
See, e.qg., Treleven v. University of Mnnesota, 73 F.3d 816, 819
(8th Cr. 1996) (state’s Eleventh Amendnent imunity does not
shield official from prospective injunctive relief); Ganthamv.
Trickey, 21 F.3d 289, 295 (8th Gr. 1994) (qualified inmunity does
not shield officials fromequitable relief); Rose v. Nebraska, 748
F.2d 1258, 1262 (8th GCr. 1984) (state’'s Eleventh Amendnent
i mmunity does not shield officials fromdeclaratory or injunctive
relief).
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1. DI SCUSSI ON

Since this matter is before the court on a nmotion for summary
judgnent based on qualified inmunity, the court “ordinarily nust | ook at
the record in the light nost favorable to the party [plaintiffs/appellees]
opposing the notion, drawing all inferences nost favorable to that party.”
Harlow v. Fitzgerald, 457 U S. 800, 816 n.26 (1982). Qualified immunity
shi el ds governnent officials from suit unless their conduct violates a

clearly established constitutional or statutory right of which a reasonable
person woul d have known. Id. at 818; Yowell v. Conbs, 89 F.3d 542, 544
(8th Cir. 1996).

Chancellor lanni's assertion that he is protected by qualified
immunity triggers a three-pronged inquiry: (1) whether the plaintiffs have
asserted a violation of a constitutional or statutory right; (2) if so,
whether that right was clearly established at the tine of the violation
and (3) whether, given the facts nost favorable to the plaintiffs, there
are no genuine issues of material fact as to whether a reasonable official
woul d have known that the all eged action violated that right. Yowell, 89
F.3d at 544.% lanni focuses on the second prong of this analysis. He
argues that the plaintiffs' rights were not clearly established at the tine
of the renoval of the photographs. Wether a legally protected interest
is clearly established turns on the “objective

%W have recently framed the inquiry in a slightly different,
but substantively simlar, way by saying that “we nust consider
what specific constitutional rights the defendants allegedly
viol ated, whether the rights were clearly established in law at the
time of the alleged violation, and whether a reasonable person in
the official’s position would have known that his conduct would
violate such rights.” Waddell v. Forney, 108 F.3d 889, 891 (8th
Cr. 1997).
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| egal reasonabl eness of an official’s acts. Were an official could be
expected to know that certain conduct would violate statutory or
constitutional rights, he should be nade to hesitate.” Harlow, 457 U. S.
at 819.

lanni bears the burden of proving that the plaintiffs' First

Amendnent rights were not clearly established. See, e.qg., Siegert v.
Glley, 500 U S 226, 231 (1991); Watertown Equip. Co. v. Norwest Bank
Watertown, 830 F.2d 1487, 1490 (8th Cr. 1987). |In an attenpt to shoul der
this burden, lanni argues that: (1) sonme restrictions on speech in

nonpublic foruns are constitutionally acceptable and, thus, which
restrictions are acceptable in a given situation is never “clearly
establ i shed;” and (2) the professors were public enployees® and their First
Amendnent rights were subject to the fact-intensive Pickering bal anci ng
test, thus, precluding the rights frombeing “clearly established.” These
argunents will be addressed in turn.

First, however, we note that the expressive behavior at issue here,
i.e., the posting of the photographs within the history departnent display,
qualifies as constitutionally protected speech. See, e.q., Spence v.
Washi ngton, 418 U. S. 405, 410 (1974); Tinker v. Des Mines |Indep. Comunity
Sch. Dist., 393 U.S. 503, 505-06 (1969); Tindle v. Caudell, 56 F.3d 966,
969 (8th Cir. 1995). Nonver bal conduct constitutes speech if it is
i ntended to convey a particularized nessage and the likelihood is great

that the nessage will be understood by those who view it, regardl ess of
whether it is actually understood in a particular instance in such a way.
Spence, 418 U.S. at 411. Burnham and Marchese, through their

°The two student/plaintiffs would clearly not be covered by
this argunent.

1°pj ckering v. Board of Educ., 391 U. S. 563 (1968).
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phot ographs, were attenpting, at least in part, to convey and advocate
their scholarly and professorial interests in nilitary history and in
mlitary weaponry's part in their vocation. M chael and Loui se Kohn, as

well, were attenpting to show their creativeness and interest in the scope
of the teaching mission of the history departnent. The display was the
Kohns' idea; they organized and exhibited it. Because these nessages

sufficiently satisfy the Spence test, the photographs and the display
qualify as speech. [|d. And, we do not understand that lanni disputes this
concl usi on.

Although the right of free speech is not absolute, the First
Anendnent generally prevents the governnment from proscribing speech of any
ki nd sinply because of disapproval of the ideas expressed. RAV. v. Gty
of St. Paul, 505 U S. 377, 382 (1992). Indeed, with a few exceptions, nost
speech receives First Amendnent protection. Cohen v. California, 403 U S.
15, 24 (1971); see, e.d., New York v. Ferber, 458 U S. 747, 756 (1982)
(child pornography is unprotected speech); Mller v. California, 413 U.S.

15, 23 (1973) (obscene speech is unprotected speech); Chaplinsky v. New
Hanpshire, 315 U S. 568, 572 (1942) (fighting words are unprotected

speech). The First Amendnent’s protection even extends to i ndecent speech.
Sabl e Communi cations v. Federal Communi cations Conmin, 492 U. S. 115, 126
(1989). It also extends to speech unprotected on one basis (e.g.,

obscenity) but protected on another (e.g., content in opposition to
governnental acts). RA V., 505 U S at 384-86. Cearly then, plaintiffs’
speech is worthy of constitutional protection.

Because this case involves lanni's suppression of plaintiffs’
protected speech, plaintiffs have (at l|east for purposes of summary
adj udi cation) sufficiently established a violation of a constitutional
right--unless limtations indigenous to the forum
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lawfully pernit restrictions on plaintiffs' First Amendnent privil eges.
We turn to that inquiry.

A.  The Forum

Access to and the character of speech on governnent-controlled areas
may be limted depending upon the type of property at issue. Courts
recogni ze three categories of property on which the governnment nmay, in
greatly varying degrees, restrict speech: (1) public foruns, places which
by tradition have been devoted to assenbly or debate; (2) limted public
foruns, ! properties which the state has opened for use by the public as
pl aces for expressive activity; and (3) nonpublic forums, places which are
not by tradition or designation foruns for public comrunication. Perry
Educ. Ass’'n v. Perry Local Educators’ Ass’'n, 460 U. S. 37, 45-46 (1983).
In public forums, the state’'s right to linmt expression is “sharply

circunscribed.” ld. at 45. In limted public and nonpublic foruns,
however, the state’'s right to regulate speech is nore pervasi ve.

lanni argues, and the district court found, that the history
departnent display case is a nonpublic forum Jlanni further clains that
because the expression occurred in a nonpublic forum speech restrictions
were pernissible or, at |least, the extent of any permissible restriction
was unclear. Thus, lanni states,

W recogni ze that both the terns “limted public forunf and
“designated public foruni are used to describe this second category
of property. See, e.qg., International Soc'y for Krishna

Consci ousness, Inc. v. Lee, 505 U S. 672, 686 (1992) (using terns
i nterchangeably); see also Perry Educ. Ass'n v. Perry Local
Educators’ Ass’n, 460 U S. 37, 46 (1983); Capitol Square Review &

Advisory Bd. v. Pinette, 115 S. C. 2440, 2469 (1995). For
pur poses of our discussion, we wll use the term“limted public
forum?”
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plaintiffs' First Anendnent rights were extinguished, linted or at a
m ni rum not clearly established. Therefore, lanni says, the district
court’s denial of qualified imunity was error. W disagree.

In this case the nature of the forumnakes little difference.! Even
if the display case was a nonpublic forum lanni is not entitled to
qualified imunity. The Suprene Court has declared that “the State nay
reserve [a nonpublic] forum for its intended purposes, comrunicative or
ot herwi se, as long as the regulation on speech is reasonable and not an
effort to suppress expression nerely because public officials oppose the
speaker’'s view.” Perry, 460 U S. at 46; see also Lanb’'s Chapel v. Center
Moriches Union Free Sch. Dist., 508 U S. 384, 394 (1993) (stating contro
over access to nonpublic forumcan be based on subject matter and speaker

identity so long as the distinctions drawn are reasonable in light of the
pur pose served by the forumand are viewpoint neutral); United States v.

Koki nda, 497 U.S. 720, 732 (1990) (stating constitutionality of regul ation
must be considered in light of the nature and function of the forum

involved). Here, we

12w do note, however, that the display case could well be a
limted public forum See Perry, 460 U. S. at 48; Forbes v.
Arkansas Educ. Television Commin, 93 F. 3d 497, 500 (8th Gr. 1996),
cert. granted, 117 S. C. 1243 (1997). The case, as earlier noted,
was located in the hall outside the history departnment’s cl assroons
and was intended for public viewing. UMD had designated it as a
forum for use by the history departnent. In turn, the history
departnment allowed its faculty and students access to the case--to
communi cate information about the history departnent to students,
prospective students, faculty and the public on an ongoi ng basis.
| f the display case were considered a limted public forum the
cont ent - based suppression at work here would have to have served a
conpelling state interest and would have to have been narrowy
drawn to serve that interest in order to be upheld. Wdmar v.
Vincent, 454 U. S. 263, 270 (1981). However, because we find that
the suppression here fails even the nost lenient forumtest, we
need not address this issue.
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find that the suppression was unreasonable both in |light of the purpose
served by the forum and because of its vi ewpoi nt-based discrimnation

The di splay case was designated for precisely the type of activity
for which the Kohns and Professors Burnham and Marchese were using it. It
was intended to informstudents, faculty and community nmenbers of events
in and interests of the history departnent. The University was not
obligated to create the display case, nor did it have to open the case for
use by history departnment faculty and students. However, once it chose to
open the case, it was prevented fromunreasonably distingui shing anong the
types of speech it would allowwithin the forum See, e.q., Lanb's Chapel
508 U.S. at 392-93; Wdmar v. Vincent, 454 U S. 263, 267 (1981). Since the
pur pose of the case was the dissemnation of information about the history

departnent, the suppression of exactly that type of information was sinply
not reasonabl e.

We recognize that UMD “may |l egally preserve the property under its
control for the use to which it is dedicated.” Lanb’s Chapel, 508 U S. at
390. However, as the Suprene Court has stated:

“IAll though a speaker may be excluded froma nonpublic forumif
he wi shes to address a topic not enconpassed within the purpose
of the forum. . . or if he is not a nenber of the class of
speakers for whose especial benefit the forum was created

, the governnent violates the First Amendnent when it denies
access to a speaker solely to suppress the point of view he
espouses on an ot herwi se includible subject.”

Id. at 394 (quoting Cornelius v. NAACP Legal Defense & Educ. Fund, Inc.
473 U.S. 788, 806 (1985)).
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The suppression of this particular speech was al so vi ewpoi nt - based
discrimnation. As the Suprene Court has noted, in determ ning whether the
government may legitimately exclude a class of speech to preserve the
l[imts of a forum

we have observed a distinction between, on the one hand,
content discrimnation, which nay be permissible if it
preserves the purposes of that limted forum and, on the other
hand, vi ewpoint discrimnation, which is presuned inpernissible
when directed against speech otherwise within the forunms
limtations.

Rosenberger v. Rector and Visitors, 115 S. C. 2510, 2517 (1995) (citing
Perry, 460 U S. at 46). As Rosenberger illustrates, what occurred here was

i mper mi ssi bl e. The photographs of Professors Burnham and Marchese
expressed the plaintiffs' view that the study of history necessarily
involves a study of nmilitary history, including the use of nilitary
weapons. Because other persons on the UMD canpus objected to this
viewpoint, or, at least, to allowing this viewoint to be expressed in this
particular way, lanni suppressed the speech to placate the conplainants. !
To put it sinply, the photographs were renoved because a handful of

i ndi vidual s apparently objected to the plaintiffs’ views on the

BAl though difficult to tell fromthe record, the objections
of Karon, Macleod and lanni nmay have been substantially directed
toward the display of the weapons on the canpus and, perhaps, not
sinmply toward history departnent curriculum or Burnhams and
Mar chese’ s teachi ng net hodol ogy. Suppression on these nore limted
grounds, however, would be wunconstitutional in light of the
purposes served by the display case, as discussed above.
Additionally, we do not discern how generalized concerns over the
di spl ay of weapons in any way advance lanni’s rights of suppression
or attenuate Burnham and Marchese’'s free speech privileges in this
case. The fact that the professors’ history-based nessage happened
to fall victimto lanni’s parochial point of view on exhibiting
weapons makes the censorship no less pernicious and no nore
acceptable, especially given the fact that the purpose of the
di splay was carefully explained to lanni in advance of his action.
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possession and the use of nilitary-type weapons and especially to their
exhi bition on canpus even in an historical context. Freedom of expression
even in a nonpublic forum nay be regulated only for a constitutionally
valid reason; there was no such reason in this case.

B. Reasonabl e Public Oficia

lanni further <clains that at the tinme the photographs were
suppressed, a reasonably objective chancellor of a large public university
would not have known that the conduct violated the plaintiffs’
constitutional rights. W again disagree.?®

As a basic matter, the Suprene Court stated in 1969 “[i]t can hardly
be argued that either students or teachers shed their constitutional rights
to freedom of speech or expression at the school house gate.” Tinker, 393
U S at 506. |Indeed, a year earlier, the idea that a faculty nenber could
be conpelled to relinquish First Amendnment rights in connection wth
enpl oynent at a public school was “unequivocally rejected” by the Suprene
Court. Pickering v. Board of Educ., 391 U S. 563, 568 (1968).

“We by no neans hold that government has no control over
speech in the workplace or the school house. We envi sion many
I nst ances when speech, or proposed speech, is beyond the “speaker
identity” or *“content” designation of the forum and in such
i nstances the speech may be regul ated. See Lanb’s Chapel, 508 U. S.
at 394; Rosenberger, 115 S. . at 2517. This is not such a case,
however .

BI'n this regard, we note that Chancellor lanni hinself stated,
at a neeting with the history faculty, that if the plaintiffs
brought a lawsuit alleging a violation of their First Amendnent
rights, “they m ght have a good case.”
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Appl ying these |l ong established tenets to this case, we note that our
earlier quotation from Rosenberger, 115 S. C. at 2517, links its
observations on viewpoint discrimnation within a nonpublic forumto Perry,
460 U. S. at 46, a teacher speech case decided by the Suprenme Court in 1983.
Simlarly, the |anguage proscribing viewpoint discrimnation found in
Lanb’s Chapel, 508 U. S. at 394, quotes directly from Cornelius, 473 U S
at 806, a 1985 decision. In addition, Wdnmar's holding prohibiting
unreasonabl e di scrimnation anong “types of expression” within a specific

forum clearly made in the context of an analysis of the purpose of the
particular forum was available as early as 1981. Wdnmar, 454 U S. at 265-
67, 277.

Judge Heaney, witing for a panel of this court, recently noted that
once a controlling opinion has been decided, a constitutional right has
been clearly established.® See Waddell v. Forney, 108 F.3d 889, 893 (8th
Cir. 1997). And, admittedly, “[t]he contours of the right nust be
sufficiently clear that a reasonable official would understand that what
he is doing violates that right.” Anderson v. Creighton, 483 U S. 635, 640
(1987). But, as noted by Judge McMIlian in his opinion for the court in
Hayes v. lLong, 72 F.3d 70, 73 (8th Cir. 1995), “[t]his court has taken a
broad view of what constitutes ‘clearly established |aw for the purposes

of a qualified imunity inquiry.” More particularly, he stated, wth
regard to “clearly established” |law, that:

*Some circuits have been slightly nore charitable on this
timng issue. In Lintz v. Skipski, 25 F.3d 304 (6th GCr. 1994),
the Sixth Circuit stated: “[S]tate officials nust have sone tine
to adjust to and | earn about judge-nade |aw as it evol ves
This [the Sixth] and other circuits have struggled to decide how
long after a decision state officials have to becone famliar with
‘“the law.”” 1d. at 306. Lintz then cited an extensive list of
cases allowing fromtwel ve days to five nonths.
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“I'n order to deternmine whether a right is clearly established,
it is not necessary that the Suprene Court has directly
addressed the issue, nor does the precise action or omi ssion in
guestion need to have been held unlawful. In the absence of
bi nding precedent, a court should look to all available
decisional law including decisions of state courts, other
circuits and district courts. "

Id. at 73-74 (quoting Norfleet v. Arkansas Dep't of Human Servs., 989 F.2d
289, 291 (8th Cir. 1993)).

Here, of course, we have |ong established, binding precedent totally
supportive of plaintiffs' clains. The Suprene Court and this court have
both clearly and directly spoken on the subject on nunmerous occasi ons and
in years long prior to the 1992 censorship by lanni. Accordi ngly,
Chancel lor lanni’'s “not clearly established” claimnust be rejected.?’

C. Pickering Bal anci ng Argunent

Finally, Chancellor lanni seizes upon the two incidents involving
threats to Ms. Feathernan and Ms. Trolander in an attenpt to interject
Fi rst Arendrment precedent not applicable to this dispute. W reject this
endeavor .

lanni contends that the plaintiffs' rights to express this particul ar
speech nust additionally be bal anced against UMD s right to suppress it in
t he nane of workplace efficiency and harnony. He

"The record establishes, as noted, that the history departnent
contacted the | aw departnment of the University for an opinion on
the propriety of the display. One may only presune that Chancel |l or
| anni had equal or superior resources at his disposal if he had
guestions about the contours of these well-defined constitutional
rights.
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urges this court to invoke a line of enployee discipline and ternination
cases to sumarily dispose of any violation of constitutional rights. See,
e.qg., Pickering, 391 U S. 563 (teacher discharged for witing letter to

newspaper criticizing school board and school superintendent); Connick v.
Myers, 461 U. S. 138 (1983) (assistant district attorney discharged for
distributing questionnaire concerning office norale, policy and confi dence
in supervisors). W decline to do so here.

The Suprene Court, in Pickering, held that in an enpl oyee discipline
case, a court nust determ ne whether the enployee's speech was on matter
of public concern, and if so, whether the enployee's interest in that
speech is outweighed by the governnental enployer’s interest in pronoting
the efficiency and effectiveness of the services it perforns. Pickering,
391 U. S. at 568. In conjunction with his argunent in favor of this
bal ancing requirenent, lanni also advances the theory that governnent
enpl oyers nust always be granted qualified imunity under such
circunst ances. W not only find that the Pickering balancing test is
i napposite under these facts, but we also disagree with lanni’s anal ysis
of qualified immunity | aw

The Pickering standard applies to determ nations of whether a public
enpl oyer has properly discharged or disciplined an enpl oyee for engagi ng
in speech. Waters v. Churchill, 511 U S. 661, 668 (1994); Rankin V.
McPherson, 483 U.S. 378, 384 (1987); Kincade v. City of Blue Springs, 64
F.3d 389, 395 (8th Cir. 1995), cert. denied, 116 S. C. 1565 (1996). In
this case, it is argued that there is no adverse enpl oyment action (unless

the censorship itself
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serves that purpose), against which the plaintiffs' free speech rights
m ght be bal anced.®® Indeed, the district court found

The gravanen of the conplaint is not whether the photographs
were the basis for adverse enploynent action; rather, the
gravarmen of the conplaint is whether the ideas conveyed in the
phot ographs fall within any of the exceptions to the general
rule “that under our Constitution, the public expression of
ideas may not be prohibited nerely because the ideas are
t hemsel ves of fensive to sone of the hearers.”

Burnham nem op. at 10 (quoting Street v. New York, 394 U S. 576, 592
(1969)).
W need not decide whether an adverse enploynent action can be

fashi oned fromthe evidence, however, because lanni has factually failed
to put the Pickering balancing test in play. See, e.qg., Kincade, 64 F.3d

at 398. As this court recently observed, “it is critical to deternine
whet her the defendants [enpl oyers] have put the Pickering bal ancing test
at issue by producing evidence that the speech activity had an adverse
effect on the efficiency of the . . . enployer’s operations.” Ganthamyv.
Trickey, 21 F.3d 289, 294 (8th Cir. 1994). As the district court found,
“It]lhis is not an enpl oynent case where there is a threatened disruption
to the efficient delivery of services.” Burnham nmem op. at 9; see also
Pi ckering, 391 U. S. at 570 (noting

8The speech at issue in Pickering and Connick was directly
critical of the efficiency and operations of the enployers’
busi nesses. Here the speech essentially supported University
operations and extolled the capabilities and interests of certain
faculty menbers. Moreover, the photographs of Burnham and Marchese
were not presunptively divisive, even in the anbiance of the
threats on canmpus, nor were they shown to have been a pal pable
threat to workpl ace norale, efficiency or harnony. Conpare Tindle,
56 F.3d at 969 (police officer suspended for attending Fraternal
Order of Police party wearing bl ackened face, bib overalls, black
curly wig and carryi ng wat ernel on).
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that “no evidence to support [professional danage to the school board and
superintendent] was introduced at the hearing” and rejecting the workpl ace
di sruption argunent of the board.)

As in our Kincade decision, we find that lanni has failed to carry
his burden on this prong of the Pickering rationale. lanni has nmade no
factual showi ng that the suppressed conduct “substantially” interfered
with the efficiency of the workplace or UMD s educational nission
Ki ncade, 64 F.3d at 398. “I'n our system undifferentiated fear or
appr ehensi on of disturbance is not enough to overcone the right to freedom
of expression." Tinker, 393 U S at 508. It is sinply unreasonable, as
a matter of law, to assert that a photograph of a cardboard | aurel-weath
bedecked faculty nmenber hol ding a Roman short sword, as part of an el even-
person faculty display, sonehow exacerbated an unestablished anbi ance of
fear on the UMD canpus.

And, even if the Pickering bal ancing test were sonehow applicabl e,
which it is not, lanni’'s defense would fail. As stated earlier, the
Pi ckering balancing test requires a court to determne whether the
enpl oyee’ s speech involves a matter of public concern and, if so, how the
enpl oyee’ s rights in the speech bal ance agai nst the occurrence of workpl ace
di sruption. Both of these questions are issues of law for the court to
deci de. Kincade, 64 F.3d at 395.

To deternine whether the speech at issue here involves a matter of
public concern, we exam ne the “content, formand context” of the speech
given the record as a whole. Conni ck, 461 U. S. at 147-48. To be
consi dered speech on a matter of public concern, the discourse nust relate
toa “matter of political, social, or other concern to the community.” 1d.
at 146; see also Kincade, 64 F.3d at 396. That definition includes many

types of
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speech, excluding nmainly speech relating nerely to internal office
grievances. Connick, 461 U S. at 148-49; see also Cox v. Dardanelle Pub
Sch. Dist., 790 F.2d 668, 672 (8th Cr. 1986).

The history exhibit, displayed for public view ng, was intended, at
least, to informthe University and surrounding community of the views and
specialties of the history departnent and its faculty. As such, the speech
involved nore than a nere internal office grievance. See, e.q., Cox, 790

F.2d at 673 (stating “educational theories and practices enployed by schoo

admnistrators is clearly a question of public concern . . . [hlow we teach
t he young, what we teach them and the environnent in which we teach them
are of the nost central concern to every community in the nation”). See
also Lewis v. Harrison Sch. Dist. No. 1, 805 F.2d 310, 314 (8th G r. 1986)
(hol di ng speech invol ving proposed transfer of teacher was on matter of

public concern due to large turnout at neeting regarding transfer and
teacher interest in the subject); Roberts v. Van Buren Pub. Schs., 773 F.2d
949, 955 (8th Cir. 1985) (holding speech involving content of rules
governing fifth grade field trip was on nmatter of public concern due to

parental dissatisfaction with and interest in the subject).

Adm ttedly, the speech at issue here is not of the utnopst public concern
when conpared with an assassination attenpt against the President, as in
Rankin. 483 U S. at 381. However, when bal ancing an enpl oyee's interest
against an enployer’'s interest, the constitutional standard takes
proportionality into account. “[T]he closer the enpl oyee's speech reflects
on matters of public concern, the greater nust be the enpl oyer’s show ng
that the speech is likely to be disruptive before it nmay be punished.”
Jeffries v. Harleston, 52 F.3d 9, 13 (2d Gr.), cert. denied, 116 S. C
173 (1995). The converse is also true. Wen weighed agai nst the neager

evi dence of workplace disruption, the plaintiffs' speech
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clearly addresses matters of public concern within the neaning of the
Pi ckering test. See supra n.3.

Qur next consideration is whether UMD s interest in suppressing the
speech, to purportedly control workplace disruption, outweighs the
plaintiffs’ First Anendnent rights in the display. See, e.q., Barnard v.
Jackson County, M ssouri, 43 F.3d 1218, 1224 (8th Cir.) (stating pertinent
considerations for Pickering balancing test are “whether the enployee's

speech has a detrinmental inpact on working relationshi ps where personal
| oyalty or confidence is necessary, and whether the speech inpedes the
efficient operation of the governnental entity' s function”), cert. denied,

116 S. C. 53 (1995). The governnent enployer nust nake a substantial
showi ng that the speech is, in fact, disruptive before the speech nmay be
puni shed. Waters, 511 U S. at 673. W recognize that the governnent, as
an enployer, has broader powers in suppressing free speech than the
governnment as a sovereign. I ndeed, we have given sone deference to an
enpl oyer’s predictions of workplace disruption. Id. However, we have
never granted any deference to a governnment supervisor’'s bald assertions
of harm based on conclusory hearsay and rank specul ation. As stated
above, the procedural posture of this case requires us to viewthe facts
in the light nost favorable to the nonnoving party, i.e., the plaintiffs.
In so doing, we note that both Burnham and WMarchese, by affidavit,
expressly dispute that a “climate of fear and violence” existed on the
canpus, stating that canpus life continued as normal, no classes were
suspended or schedules altered and not a single act of violence occurred
on UMD preni ses.

Even if we were to attenpt to balance the plaintiffs’ free speech
rights against the purported disruption of the pedagogical tasks of UVD
it is clear that the inpact of the speech on UMD's mission is totally
unproven and unaddressed except in the nost
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conclusory fashion. There is sinply no evidence that establishes a nexus
between the two photographs and an exacerbated clinmate of fear on the
canpus or, nore inportantly, that establishes a relationship between the
phot ographs and a decrease in the efficiency and effectiveness of UMD s
educat i onal mi ssion

In sum then, upholding lanni’'s approach to the First Anendnent woul d
permt the suppression of too nuch speech on arbitrary and capricious
grounds. Such a holding would presunably pernmit the suppression of M.
Feat herman’ s advocacy of gender and cultural diversity at UMD if lanni felt
that such speech contributed to an inefficient and negative working and
| earning environment on the canpus because of unlawful or vehenent
opposition to Featherman's views.® “Vigilance is necessary to ensure that
public enpl oyers do not use authority over enployees to silence discourse,
not because it hanpers public functions but sinply because superiors
di sagree with the content of enployees’ speech.” Rankin, 483 U S. at 384.

Finally, we hold that lanni's failure to establish workplace
di sruption or, at least, to nake a connection between the plaintiffs’
speech and the workpl ace atnosphere, is fatal to his claimof qualified
i mmuni ty under a Pickering analysis. Kincade is both directly on point and
directly contradictory to lanni’s position. Kincade was di scharged by Bl ue
Springs for exercising

¥Underlying our holding today, in sonme respect, is the
recognition of the professors’ academc freedom-“a special concern
of the First Amendnent.” University of California Regents v.

Bakke, 438 U. S. 265, 312 (1978). The content-based censorship
whi ch occurred here could easily have a stifling effect on the
““free play of the spirit which all teachers ought especially to
cultivate and practice.’” Keyishian v. Board of Regents, 385 U S
589, 601 (1967) (quoting Baggett v. Bullitt, 377 U S. 360, 374
(1964)) .
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his free speech rights. Because Kincade's speech, as here, touched on a
matter of public concern, the Pickering balancing test was enployed to
review the district court’s denial of a notion for summary judgment on
gqualified immunity grounds. After noting that the only evidence of
wor kpl ace di sruption was concl usory statenents to that effect by the mayor
and other city officials, Judge Hansen stated:

the Appellants [city officials] have nerely asserted that

Ki ncade’s speech adversely affected the efficiency of the
City's operations and substantially disrupted the work
envi ronnent wi thout presenting any specific evidence to support

this assertion. They therefore have not put the Pickering
bal ancing test at issue, and accordingly, we reject their claim
that they are entitled to qualified immnity because free
speech questions for public enployees, as a matter of |aw,

cannot be “clearly established.”

Ki ncade, 64 F.3d at 398-99. This is precisely the factual and | egal
situation we have in this case.

[11. CONCLUSI ON
The district court correctly found that lanni is not entitled to

qualified immnity froma suit seeking noney damages for the violation of
plaintiffs’ First Arendnent rights. Accordingly, we affirm
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MM LLIAN, Grcuit Judge, with whom JOHN R G BSON, G rcuit Judge, joins,
di ssenti ng.

W respectfully dissent. In our original panel opinion, Burnhamv.
lanni, 98 F.3d 1007 (8th Gr.), vacated, 98 F.3d 1028 (1996), we fully set
forth our analysis of this case. W therefore rest upon our original pane
opi nion as providing the reasons why we believe lanni should be afforded
qualified imunity in the present case. The following is a response to the
maj ority opinion.

W begin by noting the conspi cuous absence fromthe nmajority opinion
of certain undisputed nmaterial facts concerning the circunstances in which
this controversy arose -- facts which the majority has all but ignored by
reducing themto a few obtuse sentences and a footnote. See supra at 6,
7 &n.5. By contrast, the district court appropriately devoted four ful
paragraphs at the outset of its opinion to these crucial facts aptly
described by the district court as the "mlieu" of the case. Burnhamyv.
lanni, 899 F. Supp. at 397. As the district court expl ai ned:

In June 1991, Sandra Feat herman was appointed to the post
of vice chancellor for [UMD]. Shortly after her appointnment
was announced, Feat hernman began receiving threats. The threats
were bizarre, graphic and frightening:

The dogs are howling, they want bl ood. There are
footsteps crunching on the forest floor--it's the deer
hunters coming. They're after blood, too. |It's the sane

dream over and over. The deer hunters stal king--getting
closer and closer, never giving up the hunt, never
putting down their rifles. Overwhelned by their desire
to kill.
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Federman (sic) no Duluth stay away, we will kidnap you,
the FBI can't protect you.
The deer hunters.

At the sane tine that Featherman was being threatened,
forged nmenoranda bearing the defendant's nane, were circul ated
in and about the canpus. The nenoranda referred to an all eged
plot to kidnap Feathernman and used the terns "Prince of Death"
and "Deer Hunters." The forged docunent was circul ated through
the mail to various departnents and left in hallways of various
canmpus bui | di ngs.

Beginning in Mirch 1992, history Professor Judith
Trol ander becane the target of threats. The caption on the
flyers left in the hallways of various University buildings
was: "The Inperial Council of Deer Hunters Proclai m Open Season
on Judy Trolander Lesbian Fenminist Bitch." The nenorandum
purported to reveal Professor Trolander's hone address,
addressed questions concerning the appropriate weapons and
provided the reader with potential |ocations from which to

carry out an attack. Finally, the flyer proclained: "Get
cracking you kill crazy buckaroos. |Its [sic] OKto kill her

the Inperial Council rules UMD, the Comrission on Wnen is
di ssol ved. " The flyer specifically addressed Professor

Trolander, but its threat was targeted to all faculty nenbers
who cooperated with Vice Chancellor lanni's efforts to devel op
a diversity program "[a]ll faculty would be sentenced to death
along with their pets, children and spouses."”

Def endant undertook to cal mthe concerns of the faculty
regarding these incidents. Despite his distribution of a
nmenmor andum i n whi ch he addressed the seriousness with which he
was taking the threats and in which he reiterated his
commtnment to the diversity program the fears of nany in the
canpus were not alleviated. The investigation of the origin of
the threats continued and the threats continued to hang over
the canpus. It is this background agai nst which the substance
of this litigation arose.
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Not only do we find it necessary to supply these critical facts, we
al so caution that there is no legal basis to assune as true facts "derived
fromthe plaintiffs' pleadings" nerely "[b]ecause discovery has not been
conducted in this case." Supra at 2. In ruling on a notion for summary
judgnent, the question before the district court, and this court on appeal
is whether the record, when viewed in the light nost favorable to the
non- novi ng party, shows that there is no genuine issue as to any materi al
fact and that the noving party is entitled to judgnent as a matter of |aw.
Fed. R Gv. P. 56(c); see, e.qg., Celotex Corp. v. Catrett, 477 U S. 317,
322-23 (1986); Anderson v. Liberty Lobby, lInc., 477 U S. 242, 249-50
(1986); Get Away dub, Inc. v. Coleman, 969 F.2d 664, 666 (8th Cir. 1992);
St. Paul Fire & Marine Ins. Co. v. FDIC, 968 F.2d 695, 699 (8th Gr. 1992).
Where di scovery has not been conducted, the record created by the parties

pursuant to Fed. R CGCv. P. 56 might not include the usual panoply of
di scovered docunents and deposition transcripts, but wll include any
affidavits or other docunents properly submtted in accordance with Fed.
R Civ. P. 56(e). If, upon reviewing the record in the |ight nost
favorabl e to the non-noving party, sonme naterial facts asserted in the non-
novi ng party's pleadings renmain genuinely disputed, there is no | egal basis
to assunme such facts as true nerely because discovery has not been
conducted. In the present case, for exanple, the majority opinion states
"[pllaintiffs dispute that any nilieu of concern existed and contend that

t he canpus at nosphere, whatever it nay have been, was not aggravated or
affected by the two photographs.” Supra at 7 (enphasis added). The
maj ority suppl enents the above-underscored statenent by |ater noting that
"bot h Burnham and Marchese, by affidavit, expressly dispute that a 'clinmate
of fear and violence' existed on the canpus, stating that canpus life

continued as nornal, no classes were suspended or schedul es altered and not

a single act of violence occurred on the UMD premses." ld. at 23
(enphasi s
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added). Presunmably, the majority's assunptions that no nmilieu of concern
existed at the tine the photographs were renoved, and that canpus life
continued as normal, have fornmed the basis for the majority's decision to
virtually ignore the facts set forth above. However, according to
undi sputed evidence in the record, less than two nonths before the
phot ogr aphs were renoved, anonynously-witten flyers were left in hallways
of various UMD buil di ngs on canpus, and those flyers stated the foll ow ng:

She [Professor Trolander] will be a good target for shooting at
|l ong range. The house has large windows and the terrain is
clear of obstacles in all directions. Shooting fromthe beach
or even froma boat in the bay or |ake Superior is feasible.
A 30-60 rifle with 20X2 Bushnell scope would be a suitable
weapon with dumdumbullets dipped in poison. Don't forget to
put in a couple of clicks in the crosshairs for w ndage as the

wind is usually strong there. It is reconmended that the
hunt er shoot from behind the Surf and Sand Health Center, if
there is return fire fromthe house it will only kill a few old

people. She is the only occupant of the house, so it is OKto
shoot sil houettes on drawn shades.

CGet cracking you kill crazy buckaroos. Its OKto kill her, the
| nperial Counsel rules UMD, the commission on wonen is

di ssol ved.
Al so, al | faculty nenbers ordered to participate in
Featherman's adninistrative developnment project wll be

sentenced to death along with their pets, children, and spouses
if they conply with these orders. Any one who cooperates with
Featherman will have their target information published.

The deer hunters need target information on Feathernman, just
nention where she lives in the faculty club and everything wll
be taken care of.

Appel l ant's Appendi x at 38. W certainly agree with the mpjority's
description of the above-quoted death threat as "deranged." Supra at 6.
However, viewing the record in the light nost favorable to plaintiffs and
applying the Rule 56 standard, we would also find
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plaintiffs' description of canpus life as "normal" to be patently
i naccur at e. Even the district court stated, consistent with the Rule 56
standard, that, despite lanni's efforts to assuage concerns on canpus, "the
fears of many in the canpus comunity were not alleviated. The
i nvestigation of the origin of the threats continued and the threats
continued to hang over the canpus." 899 F. Supp. at 397. As the district
court concluded, "[i]t is this background agai nst which the substance of
this litigation arose." |1d.

W now turn to the legal issues presented by this case, beginning
with a remnder of the principles that underlie the doctrine of qualified
immunity. In Anderson v. Creighton, 483 U S. at 638 (citations onmitted),
t he Suprene Court expl ai ned:

When governnent officials abuse their offices, "action[s] for
damages nmay offer the only realistic avenue for vindication of
constitutional guarantees.” On the other hand, pernmitting
damages suits against governnent officials can entai
substantial social costs, including the risk that fear of
personal nonetary liability and harassing litigation wll
unduly inhibit officials in the discharge of their duties. Cur
cases have acconmbdat ed these conflicting concerns by generally
providing governnent officials perfornming discretionary
functions with a qualified i Mmunity, shielding themfromcivil
damages liability as long as their actions could reasonably
have been thought consistent with the rights they are all eged
to have vi ol at ed

The Court then went on to explain:

Somewhat nore concretely, whether an official protected
by qualified inmunity nay be held personally liable for an
all egedly unlawful official action generally turns on the
"obj ective | egal reasonabl eness”
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of the action, assessed in light of the legal rules that were
"clearly established" at the tine it was taken

Id. at 639 (citations onitted). In Anderson v. Creighton, the Suprene
Court al so addressed the degree of generality versus specificity with which
the relevant legal rule is to be defined for purposes of determning
whet her the law was "clearly established" at the tinme of the rel evant
events. Id. The Court explained that, in order for the concept of a
"clearly established" Ilaw to conport wth the "objective |ega
reasonabl eness" standard set forth in Harlow v. Fitzgerald, 457 U S at

819, "the contours of the right nust be sufficiently clear that a
reasonable official would understand that what he [or she] is doing
violates that right." Anderson v. Creighton, 483 U S. at 640. "This is
not to say that an official action is protected by qualified immunity

unl ess the very action in question has previously been held unl awf ul
but it is to say that in the light of pre-existing |law the unl awf ul ness
nmust be apparent."” |d. (citations onmitted).

W believe, in the present case, that it could not have been apparent
to lanni that the actions he took were unlawful in light of the pre-
exi sting | aw. I ndeed, "the paraneters of the protection afforded to a
uni versity professor's acadeni c speech were not clearly defined in May 1992
and are not clearly defined today." Scallet v. Rosenblum No. 96-1138
1997 W. 33077, at *2 (4th Cir. Jan. 29, 1997) (unpublished) (per curiam
(Scallet) (disposition reported in table at 106 F.3d 391), cert. denied,
No. 96-1725 (U. S. June 23, 1997).

As we explained in our original panel opinion, the issue of whether
the renoval of the two photographs viol ated Burnham s and Marchese's First
Anendnent right to engage i n nonverbal expressive behavior is governed by
t he Pickering-Connick-Waters |ine of
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Suprene Court cases dealing with the First Amendnment rights of public
enpl oyees. The nere fact that the circunstances of this case are uni que
(at least in terns of the controversies that have actually been litigated
in federal court) makes this no | ess an enpl oynent-rel ated case. Thus, the
pertinent case lawin existence at the tine lanni renoved the phot ographs
fromthe display case included the Suprene Court's decisions in Connick and
Pi ckering, as well as a body of |ower federal court decisions which had
appl i ed Connick and Pickering -- none of which were factually sinmlar to
t he present case.

Contrary to the majority's assertion, Kincade is not "directly on
point and directly contradictory to lanni's position." Supra at 25.
Ki ncade is distinguishable because, in that case, this court held that the
Pi ckering bal ancing test had not been put at issue. This court reasoned
that the defendants, city officials, "ha[d] merely asserted that Kincade's
speech adversely affected the efficiency of the City's operations and
substantially disrupted the work environnent wthout presenting any

specific evidence to support this assertion.” Ki ncade, 64 F.3d at 398

(enmphasi s added) (cited supra at 25). By contrast, in the present case,
I anni presented specific evidence showi ng that the photographs were al ready
havi ng a disruptive effect on the work environnent and that their continued
display in the history departnent display case had the potential to further
di srupt the work environnent. Before lanni ever nade the decision to have
t he phot ographs renoved, neetings were held, involving Karon, lanni, the
Kohns, Burnham WMarchese, and other faculty nenbers in the history
departnent, at which the fate of the two photographs was specifically
addressed. It is clear fromthe record that feelings were strong on both
sides: sone individuals felt that the display of photographs of professors
hol di ng weapons was inappropriate in |light of the canpus-w de death threats
agai nst Trol ander and others; others felt
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adamantly opposed to renoving the photographs for that reason. See
Appellant's Appendix at 50 (internal history departnent menorandum
"[s]onehow, this wugly trend of Hstory governance by external
adm ni strators and bureaucrats nust be called into account; if the photo
display is our line in the sand, so be it"). Wth respect to one of the
neeti ngs, Karon st at ed:

Chancel lor Larry lanni and | [Karon] net with the history
departnent faculty on one occasion during the first few days of
May. Departnent nenbers offered a variety of reasons for not
wanting to take the photos down. Sone said the request was an
undue interference with the departnent, or an attenpt to bl ane
the departnent for the threats. QG hers said it was Judy
Trolander's fault. Professor Trol ander expressed her concern
that no one knew how upsetting the photos were to her

Appel | ant's Appendi x at 12 (Affidavit of Judith Karon, { 13).

W think it fair to say that lanni, as the unlucky decisionnaker in
this enpl oynent-rel ated controversy, was between a rock and a hard pl ace.
Regardl ess of whether he decided to have the photographs renoved or |eft
alone, it was reasonable for himto assune that sone faculty nmenbers woul d
be quite upset. In explaining his decision to renpove the photographs,
lanni stated in his affidavit that the situation with which he was deal i ng
was unique in his experience, that he tried suggesting to the history
departnent faculty that "it would be an act of collegiality to renove the
photos" and they "should all be synpathetic to the effects of the agitation
on canpus,"” and that, after the history departnent refused to accept his
suggestion, he ordered the photographs renoved with the intent "to try to
maintain a positive and efficient working and |earning environnent

conducive to the mission of an academc institution." ld. at 7-8
(Affidavit of Lawence lanni, Y 8-11). Ilanni hinmself was not personally
opposed
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to the photographs. See Suppl enental Appendix of Appellees at 37
(Affidavit of Albert Burnham 9 4 ("lanni stated that he personally saw
nothing wong with the pictures")). He had themrenoved because of their
ant agoni stic effect.

Plaintiffs have not disputed the truthfulness of lanni's stated
reason for renoving the photographs, nor have plaintiffs alleged or
identified anything in the record to suggest that lanni had any notive
ot her than those which he described in his affidavit. Instead, plaintiffs
mai ntain that it was utterly irrational for lanni to think that renoving
t he phot ographs woul d serve his stated goal. Looking upon lanni's actions
with the benefit of hindsight, the mpjority agrees with plaintiffs and
further concludes that lanni's actions also violated clearly established
First Arendnent law as it existed in May of 1992. W disagree.

As we have noted, even today the paraneters of the First Anendnent
protection afforded to university professors' acadenic speech is not
clearly defined -- nmuch less so at the tine this controversy arose. See
Scallet, 1997 W. 33077, at *2. Mbreover, viewing the record in the |ight
nost favorable to plaintiffs does not dispel the fact that, no nmatter what
course of action lanni had followed with respect to the two phot ographs,
the end result woul d have been the dissatisfaction of sone faculty nenbers,
and nost likely disruption to the work environnent -- at |east insofar as
t hose who had al ready taken sides were concerned. Faced with this highly
unusual and unenvi abl e predi canent, lanni chose to have the photographs
removed, in the hopes of nmmintaining a positive and efficient working and
| earning environment. |n our opinion, it is not appropriate, given the
facts of this case, for this court to now decide the qualified inmmunity
i ssue on the basis of whether we think lanni should have disnissed the
concerns expressed by
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Trol ander, Karon, and others as irrational or unjustified; that was a
matter with which lanni, as the responsible school admnistrator, was
forced to grapple at that tinme. The circunstances only pernitted himto
accommodate one side's interests or the other's, but not both. W believe
that the Suprene Court has indicated, as a nmatter of substantive First
Amendnent law, that it nay not be appropriate for this court to second-
guess lanni's handling of this enploynent-related matter. As the Suprene
Court stated in Waters, 511 U S. at 675 (enphasis added):

The key to First Anendnent analysis of governnent
enpl oynent decisions . . . is this: The governnent's interest
in achieving its goals as effectively and efficiently as
possible is elevated from a relatively subordinate interest
when it acts as sovereign to a significant one when it acts as
enpl oyer. The governnent cannot restrict the speech of the
public at large just in the nane of efficiency. But where the
government is enploying soneone for the very purpose of
effectively achieving its goals, such restrictions may well be
appropri ate.

W also reiterate a point enphasized in our original panel opinion

In considering the weight to be given lanni's perceptions and predictions
of disruption, the law provides that the disruption need not have been
actual, but nay have been nerely potential. 1d. at 681 (holding, as a
matter of law, that the potential disruptiveness of the speech was enough
to outwei gh whatever First Anendnent value it mght have had); Tindle, 56
F.3d at 972 ("[a] showi ng of actual disruption is not always required in
t he bal anci ng process under Pickering"); accord Jeffries, 52 F.3d at 13
(noting that Waters stresses that actual disruption is not required).
Notably, on this particular point, Kincade does not even nention Waters,
|l et alone rely on that Suprene Court precedent. In light of Waters, its
progeny, and our understanding of lanni's predicanent in this case, we
concl ude that lanni did not
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violate Burnhamis or Marchese's First Amendnent right to engage in
nonver bal expressive conduct when he ordered the renoval of the two
phot ographs from the display case; in any event, he certainly did not
violate their clearly established First Anendnent rights. "In view of the
difficulty that federal courts thenselves have had in grappling with the
concepts of acadenic freedom both as to the teacher and the educati onal
institution, [Vice Chancellor lanni, who is] not trained in the | aw could
hardly be expected to recogni ze the contours of [Burnham s and Marchese's]
rights." Scallet, 1997 W. 33077, at *2. W woul d therefore hold that
lanni is entitled to qualified imunity with respect to the clains brought
by Burnham and Marchese based upon their alleged nonverbal expressive
conduct . 2

Finally, we believe that our position is well-grounded in Eighth
Circuit jurisprudence. In Ganthamv. Trickey, 21 F.3d at 292-95, Judge
Hansen, writing for a panel of this court, set forth a conprehensive and

bal anced historical analysis of E ghth Circuit case law dealing
specifically with the applicability of qualified inmmunity in the public
enpl oyee speech context. In Granthamv. Trickey, id. at 295, this court

affirmed the district court's grant of summary judgnent for the defendants
on the basis of qualified imunity upon determining that it was appropriate
under the

2In light of the conplexities of the law with which we are
dealing, including the balancing process required by the First
Amendnent and the "clearly established" standard inposed by the
qualified immunity doctrine, we are not swayed by plaintiffs'
al l egations that lanni hinmself speculated that "if we [plaintiffs]
sued him he "would not stand a chance,' or words to that effect."
Suppl enental Appendi x of Appellees at 38 (Affidavit of Al bert
Burnham ¢ 8); see also id. at 40 (Affidavit of Richard Mrris
(stating, for exanple, that "[while | do not recall the exact
words used by Chancellor lanni, | wunderstood the inport of his
remarks to be that he believed that the censorship of the
phot ographs viol ated the I egal rights of the persons involved.")).
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circunstances of that case to follow the analysis of Bartlett v. Fisher

972 F.2d 911 (8th Cir. 1992) (reversing the district court's denial of
summary judgnent for the defendants on the basis of qualified imunity).
In Bartlett v. Fisher, id. at 914, 916-17, Judge Loken al so took care to
recogni ze the historical and policy-based underpinnings of the qualified

immunity doctrine in this area of First Anmendnent law. |In reasoning that
the defendants in that case were entitled to qualified i munity, Judge
Loken noted "[a]t least five circuits have concluded that, because
Pi ckering's constitutional rule turns upon a fact-intensive bal ancing test,
it can rarely be considered 'clearly established" for purposes of the
Harl ow qualified i munity standard."? 1d. at 916 (enphasis added) (quoted
in Ganthamv. Trickey, 21 F.3d at 293). W, too, agree with this genera
statenent of the law and think that the present

2IA very simlar view has been expressed by our court in other
constitutional contexts. For exanple, in Manzano v. South Dakota
Dep't of Social Servs., 60 F.3d 505, 509-11 (8th Gr. 1995), we
observed that the constitutionally protected liberty interest which
parents have in famlial integrity is not absolute, and when a
parent alleges that official conduct infringed upon that right, the
merits of that constitutional challenge are determned by a
bal ancing test. W then observed that "[t]he need to continually
subject the assertion of this abstract substantive due process
right to a balancing test which weighs the interest of the parent
against the interests of the child and the state nakes the

qualified imunity defense difficult to overcone." [d. at 510.
"Moreover, the requirenent that the right be clearly established at
the time of the alleged violation is particularly formdable.” 1d.

(citing cases). In Myers v. Morris, 810 F.2d 1437, 1462 (8th Cr

1987), also a case involving the constitutional right of famli al
integrity, we applied the doctrine of qualified inmmunity after
noting our agreenment with the Seventh G rcuit's observation in
Benson v. Allphin, 786 F.2d 268, 276 (7th Cr.), cert. denied, 479
U S 848 (1986), that, when a determnation of constitutiona

protection turns on application of a balancing test, "the right can
rarely be considered 'clearly established,' at least in the absence
of closely corresponding factual and | egal precedent.”
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case is not an exception.? Even if we were to agree with the majority of
this en banc court that lanni has violated plaintiffs' clearly established
Fi rst Arendnent rights, we would favor acknow edgi ng the above-quoted rul e
of law, which takes into account the tensions and subtleties that lie in
this area of First Amendnent jurisprudence, particularly when superinposed
with the doctrine of qualified i munity.

W now turn to the forumrelated argunents. Plaintiffs, including
t he Kohns, assert a violation of their First Anmendment right to use the
di spl ay case as a neans "to publicize sone of the areas of expertise and
interest of the Hi story Departnent's faculty, while at the sanme tine
portraying the faculty in an informal, sonewhat hunorous way." In
analyzing this claim we agree with the district court's concl usion that
the history departnent display case was a nonpublic forum 899 F. Supp
at 403 (focusing on facts that the display case was under UVD s control

22\\e are by no neans suggesting that qualified inmmunity wll
protect public officials in every instance where the applicable
constitutional standard involves a balancing test. As plaintiffs
have pointed out, this court has on at |east two occasions denied
qualified imunity to school officials who violated teachers' First

Amendnent rights under Pickering. See Sout hside Pub. Schs. v.
H1l, 827 F.2d 270, 272-75 (8th Cr. 1987) (denying qualified

imunity to defendants, school officials, who had constructively
term nated elenentary school teachers in retaliation for having
witten a letter to the state departnent of education conpl ai ni ng
about violations of the federal statutory requirenent that
handi capped children be provided a free appropriate public
education); Lewis v. Harrison Sch. Dist. No. 1, 805 F.2d 310, 318
(8th Gr. 1986) (qualified immunity denied to school superintendent
and school board nenbers who fired school principal for the stated
reason, anong others, that he had publicly criticized their
decision to transfer his wwfe fromthe high school to the junior
hi gh school |evel).
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that UMD al |l oned nenbers of the history club to use it upon request, and
that the display case was dedicated to use of the UMD history departnent
for dissenminating informati on about the departnment). Because the display
case was a nonpublic forum the issue as to whether a First Anendnent
violation resulted fromthe renoval of the two photographs turns on whet her
"the distinctions drawn [were] reasonable in light of the purpose served

by the forumand [were] viewpoint neutral." Cornelius, 473 U S. at 806.
So long as these requirenents are net, "[c]ontrol over access to a
nonpublic forumcan be based on subject matter." 1d. "The reasonabl eness

of the Governnent's restriction of access to a nonpublic forum nust be
assessed in the light of the purpose of the forumand all the surrounding
circunstances." 1d. at 809. W believe that lanni's decision to renbve
the two photographs was not an unreasonabl e subject matter restriction in
light of the purpose of the forum which was to dissem nate information
about the history departnent, and because his actions were narrowy
tailored and left open other channels through which Burnhams and
Marchese's interests in classical and Anrerican mlitary history could stil
be publicized.?® See Perry, 460 U S. at 53 ("the reasonabl eness of the
limtations . . . is also supported by the substantial alternative channels
that remain open"). Mbdreover, lanni has denonstrated beyond any di spute
that his renmoval of the photographs had not hi ng what soever to do with any
vi ewpoi nt  whi ch the photographs may have expressed. Contrary to the
majority's conclusion, this was not "an effort to suppress expression
nerely because [lanni] oppose[d] the speaker[s'] views]." 1d. at 46.
Burnham hinsel f alleges that "lanni stated that he personally saw nothi ng
wrong with the

BFor exanpl e, nothing prevented plaintiffs fromreplacing the
removed phot ographs with simlar pictures of Burnham and Marchese
w t hout weapons, while continuing to publicize through witten
descriptions their interests in American mlitary and classical
hi story.
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pictures." Supplenental Appendix of Appellees at 37 (Affidavit of Al bert
Burnham 9 4). lanni was notivated solely by his desire to address the
potential disruptiveness of the photographs, which had already been
foreshadowed by the dianetrically opposed views expressed at the history
depart nment neetings.

The majority states that "[t] he photographs of Professors Burnham and
Marchese expressed the plaintiffs' view that the study of history
necessarily involves a study of mlitary history, including the use of
mlitary weapons." Supra at 15. There is absolutely nothing in the record
stating or inplying that lanni or anyone el se opposed such a vi ew about the
study of history. The mjority further states that lanni had the
phot ogr aphs renoved "[ b] ecause other persons on the UVD canpus obj ected

to allowing this viewpoint to be expressed in this particular way."
Id. This is precisely the point that we have been naking all along --
lanni was attenpting to address the potential disruptiveness of the
phot ographs, not any vi ewpoi nt expressed by them Mreover, his actions
were not unreasonable in light of the circunstances. Nothing in his
actions prevented plaintiffs from expressing the above-descri bed nessage
t hrough other neans -- which, in fact, they clearly could do through the
exhibit's witten descriptions of the professors' academic interests. See
Suppl enent al Appendi x of Appellees at 30 (Affidavit of Ronald Marchese,
9 ("Professor Burnham listed U S. Mlitary H story anbng his principal
interests")). W also think the reasonabl eness of lanni's actions is
supported by the facts that, after school resuned the following fall, the
two phot ographs were posted in the student center and lanni took no action
at that tine because "[t]he atnpbsphere was substantially calner after the
summer break of 1992." Appellant's Appendix at 8 (Affidavit of Law ence
lanni, 1 12).
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In sum we would hold as a matter of |law that lanni did not violate
plaintiffs’ First Amendnent rights by regulating the use of the display
case. W nost certainly believe that his actions did not violate any
clearly established First Amendrnent rights and, thus, he should be afforded
qualified immunity with respect to plaintiffs' forumrel ated cl ai ns.

V.

lanni did not violate any of plaintiffs' First Arendnent rights when
he ordered the renoval of the two photographs fromthe display case. More
i nportantly, given the "background agai nst which the substance of this
litigation arose," 899 F. Supp. at 397, and the lack of clarity in the
applicable law as it existed in May of 1992, lanni should be afforded
qualified inmunity. He should be spared from having to further defend
hinself in this litigation and from having to pay noney danages to UMD
hi story professors Al bert Burnham and Ronald Marchese and forner UMD
students M chael Kohn and Loui se Kohn

A true copy.
Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCU T.
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